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<Abstract>
A Study on the Boundary Between Gift and Non-Gift
Yeon Dae Jeong* & Wan Yong Kim** & Taeyoung Chun***

Under the comprehensive taxation principle, analyzing the conceptual and
structural framework of gifts serves to define the boundaries of what constitutes
a gift. The concept of inclusive gifts expands the scope of gift taxation, resulting
in an overlap with the domain of income taxation. The current law distinguishes
between the two tax categories based on the “priority principle of income
taxation” but each tax law includes special provisions that readjust this boundary
to ensure that taxation corresponds to the nature of the benefit.

Meanwhile, in the case of indirect benefits to shareholders through a
corporation, gift tax is first imposed based on the rules of inclusive gifts,
exemplary gifts, or deemed gifts. However, the gift tax levied in advance may
later overlap with income taxation at the time the benefit is actually realized.
The current law provides mechanisms to prevent double taxation in this regard ;
however, it operates these double taxation adjustment mechanisms unevenly
across different types of gifts in relation to corporate income tax, dividend
income tax, and capital gains tax. Furthermore, in this process, issues arise
regarding the taxation of self-gift that lack the substance of a true gift. Taxation
of self-gift arises in the process of applying the deemed gift provisions on
related-party transactions and on benefits through specific corporations.

As such, the expansion of the scope of gifts and the deficiencies in the legal
framework of gift and income taxation have revealed various issues in the
operation of the tax system, including difficulties in defining the boundary
between gifts and income, and the occurrence of double taxation.

This study evaluates the current system, points out issues arising in its

* First Author : CTA, Sekyung
** Corresponding Author : Assistant Professor, Department of Finance, Accounting &
Taxation, Hanyang Cyber University
#%% Co-Author : CTA, Statutory Auditor, Bithumb A Co., Ltd.
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operation, and proposes the following improvements.

First, it is necessary to revise the relevant regulations by establishing general
principles that resolve issues related to new types of acts and transactions or set
limits on taxation. Second, taxation on the disposition of corporate income
should be carried out in a manner that considers the nature of the benefits and
the relationship with the counterparties. Third, a unified adjustment mechanism
should be established to prevent double taxation on shareholders’ indirect
benefits. Fourth, in the deemed gift provisions, it is necessary to establish
exclusion criteria for taxing benefits that lack the substance of a gift, such as

self-gifts.

P Key Words : gift, income, the comprehensive taxation principle,

priority principle of income taxation, indirect benefit, self-gift



